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 1.  TIME:  9:00   CASE#: MSC13-00792 
CASE NAME: METLIFE  vs.  ZYLA 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of ZYLA 
FILED BY SENIOR HOMEOWNER ASSISTANCE PROGRAM 2012-1 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to October 17, 2016 at 9:00 a.m. 
 
 

  

 2.  TIME:  9:00   CASE#: MSC13-00792 
CASE NAME: METLIFE  vs.  ZYLA 
HEARING ON MOTION TO STRIKE 
FILED BY SENIOR HOMEOWNER ASSISTANCE PROGRAM 2012-1 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to October 17, 2016 at 9:00 a.m. 
 
 

  

 3.  TIME:  9:00   CASE#: MSC13-00792 
CASE NAME: METLIFE  vs.  ZYLA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to October 17, 2016 at 9:00 a.m. 
 
 

  

 4.  TIME:  9:00   CASE#: MSC14-01726 
CASE NAME: CRANDELL  vs.  WINDSOR ROSEWOOD 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WINDSOR NORCAL 13 HOLDINGS, LLC 
* TENTATIVE RULING: * 
 
The unopposed motion for summary judgment brought by Defendant Windsor Norcal 13 

Holdings, LLC’s (Windsor Norcal) is granted.  The Request for Judicial Notice of the public 

health license issued to Windsor Rosewood Care Center, LLC dba Windsor Rosewood Care 

Center (Windsor Rosewood) is granted.  (Evid. Code §452(c), (h).)  

Even an unopposed motion for summary judgment requires the moving party to meet its initial 

burden of showing that no triable issues of material fact exist and it is entitled to judgment as a 

matter of law.  (Code Civ. Proc. § 437c(c); see Certain Underwriters at Lloyd's of London v. 

Superior Court (1997) 56 Cal.App.4th 952, 955, 958.)  Here, Windsor Norcal provides evidence 

that it is an entity separate and distinct from Windsor Rosewood, which ran the first care facility 

where Plaintiff resided from August through October of 2013.  (Undisputed Material Facts [UMF] 
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3.)  Windsor Norcal does not provide healthcare services to patients, did not provide such 

services to Plaintiff, does not manage or control the day-to-day activities of Windsor Rosewood, 

does not hold the relevant public health license, and does not employ Windsor Rosewood staff.  

(UMF 4-8.)  Accordingly, Windsor Norcal could not be liable for negligence or elder abuse in the 

providing of “treatment and protection” or “medical services” to Plaintiff as alleged.  (See First 

Amended Complaint, ¶¶ 38, 43.) 

 

  

 5.  TIME:  9:00   CASE#: MSC14-01726 
CASE NAME: CRANDELL  vs.  WINDSOR ROSEWOOD 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WINDSOR ROSEWOOD CARE CENTER LLC 
* TENTATIVE RULING: * 
 
The motion for summary judgment brought by Defendant Windsor Rosewood Care Center, LLC 

dba Windsor Rosewood Care Center (Windsor) is denied.  The motions for summary 

adjudication as to the first and second causes of action are denied. 

I. Background 
 

Plaintiff Marion Crandell, by and through her son and guardian ad litem Rory Mordinoia, brings 

this action against several defendants involved in her residential care between August and 

November, 2013, at two different facilities. (See generally, Plaintiff’s First Amended Complaint.)  

Windsor operated the first such facility, and Plaintiff brings claims of negligence and elder abuse 

against it. 

Plaintiff, who was 78 years old at the time, was admitted to the Windsor facility on August 13, 

2013, following six weeks of hospitalization at Kaiser.  Her diagnoses included muscle 

weakness and dementia with depressive and delusional features.  At the time she was admitted, 

she required assistance with walking.  (Defendant’s Undisputed Material Facts [UMF] 2, 3.)   

Plaintiff also claims that her medical records from Kaiser, which were given to Windsor on 

August 14, showed that due to her risk for falling, she wore a “bed alarm” or “tab alarm” – an 

alarm attached to a resident’s clothing which sounds if the resident attempts to get out of bed or 

up from a wheelchair – at all times while at Kaiser.  (See Defendant’s Exh. 46 [Plaintiff’s 

response to Request for Admission 17.1].) 

Several care plans were put into place upon Plaintiff’s arrival at Windsor and over the next two 

days.  (See UMF 4 and Plaintiff’s response.)  Each identified specific interventions to address 

Plaintiff’s needs, with the exception of the fall risk care plan. Ricardo Sales, Windsor’s Director 

of Nursing, identified a separate “focus” indicating that Plaintiff presented a high risk for falls; 

Plaintiff contends that no care plan was created to address that risk until September 25.  (Id.)   

Windsor contends that, even if fall precautions were not specifically called out in the care plans, 

it in fact implemented those precautions “throughout the course of Plaintiff’s admission.”  (See 
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UMF 5, Declaration of Yesenia Millan, Exhs. 2-10 [Health Status Notes dated August 16-23]; 

Declaration of Shirin Ramsini, p. 3: 3-8.)  Ramsini, a registered nurse with director experience 

who provides an expert opinion for Windsor on the standard of care, states that though the 

Health Status Notes do not indicate “interventions” or precautions” to address Plaintiff’s falling 

risk, Windsor staff “consistently documented throughout the medical records” that such 

precautions were in place.  (Ramsini Decl., ¶¶ 5, 21.)  

After her admission, Plaintiff’s condition improved.   But on September 20, 2013, Windsor staff 

found her on the floor at the foot of her bed.  Plaintiff stated that she thought she had hit the 

back of her head.  (See Plaintiff’s response to UMF 6, and Exh. A [9/20 note from medical 

records confirming Plaintiff’s statement].)  Windsor notified Kaiser of the issue and was ordered 

to monitor Plaintiff and conduct regular neurological checks, which it did.  (UMF 8, 9.) 

On September 21, 2013, Plaintiff fell again, this time in the hallway.  Windsor staff found her on 

the floor with bruising and swelling on the left side of her face and a laceration above her left 

eye.  Windsor staff notified Kaiser of the fall and injuries and bandaged the wound.  Windsor 

staff then performed neurological checks on seven occasions over the next two days.  Plaintiff 

does not dispute this as a fact, but argues that seven checks in two days was not sufficient as a 

standard of practice nor under Windsor’s own guidelines.  (See UMF 13 and Plaintiff’s 

response.)  According to Windsor, Plaintiff demonstrated no further neurological deficits from 

September 21 through her departure from its facility in October.   Plaintiff again contends that 

this omits key facts – namely, that neurological checks were not performed as frequently as 

required by relevant Windsor policies and the standard of care.  (UMF 14 and Plaintiff’s 

response.)   

On October 16, Plaintiff was transferred to the facility of GHC of Daly City 239, LLC, dba St. 

Francis Pavilion (St. Francis).  There, on October 26, she fell again.  After displaying 

neurological symptoms in the ensuing weeks, followed by stroke-like symptoms on November 

22 and 23, she was transferred to Kaiser.  Doctors discovered her subdural hematoma and she 

underwent two brain procedures.  (Plaintiff’s Material Facts 79-81.) 

St. Francis previously moved for summary judgment.  That motion was denied.   

II. Analysis 
 

A motion for summary judgment “shall be granted if all the papers submitted show that there is 
no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.” (Code Civ. Proc. § 437c(c).) The party moving for summary judgment carries 
both the burden of persuasion and the burden of production of evidence. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.)   A defendant meets the burden of showing a cause 
of action has no merit by either showing that one or more of its elements cannot be established 
– i.e., presenting affirmative evidence that negates an essential element – or by showing that 
there is a complete defense to the claim. (Id.; Code Civ. Proc. §437c(p)(2); see Guz v. Bechtel 
National, Inc. (2000) 24 Cal.4th 317, 334.) This requires the moving party “to make a prima facie 
showing of the nonexistence of any triable issue of material fact…  A prima facie showing is one 
that is sufficient to support the position of the party in question. [Citation.]"  (Shephard v. Loyola 
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Marymount Univ. (2002) 102 Cal.App.4th 837, 841.) Once the initial burden of production is met, 
the burden shifts to the plaintiff to demonstrate the existence of a triable issue of material fact. 
(Laabs v. City of Victorville (2008) 163 Cal.App.4th 1242, 1250, citing Aguilar, supra, 25 Cal.4th 
at pp. 850-851.)  
 

A. Negligence 
 

Actionable negligence requires a legal duty to use due care, and a breach of that duty that is the 

proximate or legal cause of the resulting injury.  (Beacon Residential Community Assn. v. 

Skidmore, Owings & Merrill LLP (2014) 59 Cal.4th 568, 573.)  Windsor does not dispute its duty 

to Plaintiff.  (See Windsor MPA, p. 11: 9-10.)  Instead, it attacks the elements of breach and 

causation.   

As to breach, Windsor fails to meet its initial burden of showing affirmative evidence negating 

the claim.  As to causation, triable issues of material fact exist preventing summary 

judgment/adjudication. 

1. Breach 
 

Windsor argues that it complied with the standard of care in its handling of Plaintiff’s case.  

Specifically, the fall interventions it identified – which included floor mats, a bed alarm, and 

safety checks – complied with the standard of care for fall prevention.  (UMF 21.)  Additionally, 

its evaluation of Plaintiff after her September 20 fall – which including assessing Plaintiff’s 

injuries, notifying Kaiser and the family, and following Kaiser’s instructions – met the standard of 

care. (UMF 22.)  And its similar actions following Plaintiff’s September 21 fall also met the 

standard of care.  

a. Windsor fails to meet its burden to show absence of breach. 
 

The basis for Windsor’s assertion that it met the standard of care is the declaration of Shirin 

Ramsini, a licensed registered nurse with twenty-five years of experience.  (Ramsini Decl., ¶¶ 1, 

25.)  To render this conclusion, Ramsini relies on “precautions identified throughout the records” 

– which according to the separate statement, means specifically the Health Status Notes 

concerning Plaintiff from August 13 through August 23. (Id., ¶ 21; see UMF 21 and Millan Decl. 

at Exhs. 2-10.)  Ramsini also relies on testimony “throughout” the depositions of Godilla Cabiling 

and Toyin Akinleye, LVN, though only very specific passages are called out in the separate 

statement.   (Ramsini Decl., ¶21; see UMF 21 and evidence in support.)   

The Health Status Notes run only through August 23.  (See UMF 21; Millan Decl. at Exhs. 2-10.)  

Akinleye confirms the use of two fall precautions – a mat and a call button – although the 

excerpt does not clear on what date these were in place, and the prior testimony seems to 

speak to a period after Plaintiff’s first fall.  (See Windsor Exh. 48, Akinleye Depo. at p. 56: 1-19.)   
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Cabiling recalls putting a tab alarm on Plaintiff before taking her to the dining hall on August 23.  

(Windsor Exh. 50, Cabiling Depo. at pp. 29:20 – 30:11.) 

This evidence does not support the conclusion that fall precautions were in place “throughout” 

Plaintiff’s admission to Windsor.  The Health Status Notes speak only to the dates through 

August 23; they do not confirm that the precautions were in place through September 20 and 

21, nor that they were in place “consistently and continuously” as Ramsini concludes.  This is 

significant, because Ramsini concedes that the fall precautions were not written into Plaintiff’s 

care plan itself.  (Ramsini Decl., ¶ 21.)  Akinleye’s deposition suggests fall precautions were in 

place at least one point in time around Plaintiff’s falls, but stops short of establishing their 

consistent or continuous use.  Cabiling testifies to a single instance of putting a tab alarm on 

Plaintiff – on August 23, a month before her two falls.  This does not establish that such an 

alarm was used throughout her stay, or more specifically on the dates she fell.  Indeed, the 

reasonable inference from Plaintiff’s September 21 fall is that Windsor had not placed a tab 

alarm on her, since she ventured into the hallway and there is no evidence any such alarm 

sounded.  (See Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 838, 840 [opposing party’s 

evidence liberally construed].)   

Because the evidence does not support Ramsini’s conclusions, Windsor fails to meet its initial 

burden to show that the element of breach cannot be established. 

b. Plaintiff provides evidence creating a triable issue of fact as to 
breach. 

 

Even if Windsor had met its burden, Plaintiff sets forth evidence showing triable issues of 

material fact as to the breach of the standard of care. Plaintiff submits a declaration from 

Pamela Sharkey, R.N., who spent 9 years as a Director of Nurses at a continuing care facility 

and has experience ensuring that personnel follow applicable standards of care for residents.  

(Sharkey Decl., ¶¶ 1-2.)  She opines that Windsor did not meet this standard in its delivery of 

care to Plaintiff.  (Id., ¶¶ 4, 64, 69.)   

In particular, she opines that though Plaintiff was identified as having a high risk of falling, 

neither Mr. Sales, the Director of Nursing at Windsor, nor any other Windsor employee identified 

care planning interventions to prevent falls.  (See id., ¶¶ 9-13.)  This violated Windsor’s own 

policies.  (Id., ¶¶ 9, 13.)  Similarly, though Windsor policies require that a comprehensive care 

plan for a patient be developed within 14 days after admission, it created no such care plan for 

Plaintiff as of August 27, which was 14 days after her admission.  (Id., ¶ 16.)  Similarly, Windsor 

policies required that the Interdisciplinary Team meet to review care plans, under the oversight 

and responsibility of the Director of Nursing, initially Mr. Ricardo Sales.  (Id., ¶ 15.)  No 

interventions for falling were added when this team met on August 21 to discuss Plaintiff’s case.  

(Id., ¶ 17.)  Later team meetings – under a different Director of Nursing, after Mr. Sales left – 

also resulted in no care plan changes to address Plaintiff’s falling risk.  (Id., ¶ 19.)  Finally, 

between August 13 and September 20 – the date of her first fall – Windsor used fall precautions 

or safety checks for her only eight times, when such checks should have occurred every shift.  

(Id., ¶¶ 24, 25.)  She opines that Windsor should have given Plaintiff a tab alarm, as existing 
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precautions were insufficient – the mat around Plaintiff’s bed would not protect her in the hall, 

and patients with dementia do not understand how to use a call-bell.  (Id., ¶¶ 38-40, 42.)  Finally, 

she raises concerns with Windsor record-keeping.  One example is the inconsistency in two 

versions of the Progress Notes for Plaintiff, one submitted to the court for this motion and a 

second version in “Supplemental Medical Records”; the second set includes several pain 

medicine entries not present in the first.  (Id. at ¶ 67.)    

Even if Windsor had met its initial burden, this evidence would establish triable issues of fact as 

to whether Windsor breached the relevant standard of care. 

2. Causation 
 

A plaintiff in a medical negligence action must prove causation “within a reasonable medical 
probability based upon competent expert testimony.”  (Jones v. Ortho Pharm. Corp. (1985) 163 
Cal.App.3d 396, 402.)  A “mere possibility” that a defendant’s negligence cause a plaintiff’s 
injury is not sufficient.  (Morgenroth v. Pacific Medical Center, Inc. (1976) 54 Cal.App.3d 521, 
533.)  Causation is generally a question for the jury unless reasonable persons could not 
dispute its absence, in which case it may be treated as a question of law.  (Lucas v. County of 
Los Angeles (1996) 47 Cal.App.4th 277, 289.)  “The standard is high for finding as a matter of 
law that the material facts show a lack of causality or breach of duty, but it is not unmeetable.” 
(Constance B. v. State of California (1986) 178 Cal.App.3d 200, 207.)  
 

Windsor first challenges causation on the basis that it consistently implemented fall precautions.  

This mirrors its breach argument, is based on the same evidence, and fails to satisfy its burden 

for the same reason.  (See discussion, Section II.A.1.a, supra.) 

Second, Windsor challenges causation based on neurosurgeon testimony.  The parties do not 

dispute that Plaintiff’s neurosurgeon, Mark Sedrack, M.D., could not conclude whether Plaintiff’s 

second fall at Windsor, as opposed to the later fall at St. Francis Pavilion, caused her subdural 

hematoma.  (See UMF 19, undisputed.)  Thus, Windsor shows an absence of any evidence 

establishing that its negligence caused the subdural hematoma within a reasonable medical 

probability and therefore meets its initial burden of showing that Plaintiff cannot establish 

causation. 

The burden then shifts to Plaintiff to provide evidence showing triable issues of fact.  To this 

end, Plaintiff provides the declaration of Dr. Jerome Barakos, a licensed physician, a board-

certified neuroradiologist for the last twenty years, and the Director of Neuroimaging in the 

Department of Radiology at California Pacific Medical Center in San Francisco.  (Barakos Decl., 

¶ 1.) He opines that – subsequent to Plaintiff’s second fall on September 21 – Windsor 

incorrectly informed Kaiser that Plaintiff was not on an anticoagulant, when in fact she was 

taking aspirin, which is a blood thinner.  (Id., ¶ 5.)  As a result, Kaiser did not order her 

transferred to its hospital for a CT scan of her head.  Dr. Barakos opines to a reasonable 

medical probability that had a CT scan been conducted within the days immediately following 

the head trauma, it would have revealed a subdural hematoma.  (Id.)  This would have allowed 

for early diagnosis of bleeding on Plaintiff’s brain, and would have averted the enlargement of 
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the hematoma over time.  (Id.)  Instead, the delayed diagnosis allowed the hematoma to grow, 

resulting in “marked and prolonged compression” of Plaintiff’s brain and neurological dysfunction 

causing stroke-like conditions.  (Id.) 

In essence, the Court is presented with two conflicting, though not completely contradictory, 

medical opinions.  Plaintiff’s expert has sufficient medical and neuroradiology experience and 

renders his causation opinion to a reasonable medical probability.  Based on this evidence, a 

reasonable person could find causation.  Plaintiff has met her burden of showing a triable issue 

of fact on the element. 

B. Elder Abuse 
 

Neglect that also involves recklessness, oppression, fraud, or malice – established by clear and 

convincing evidence – is elder abuse that results in heightened penalties including attorney’s 

fees and punitive damages.  (See Welf. & Ins. Code §15657.)   Neglect is evaluated under a 

negligence standard: One having care or custody of an elder or dependent adult must exercise 

reasonable care, and failure to do so is neglect.  (Welf. & Ins. Code §15610.57(a).)   Such 

neglect can involve failing to provide medical care to the elder or failing to protect him or her 

from health and safety hazards.  (Welf. & Ins. Code §15610.57(b)(2), (3).) Triggering the 

heightened penalties requires a showing (by clear and convincing evidence) that: 1) defendant 

had responsibility for meeting the basic needs of the elder, including medical care; 2) defendant 

knew of conditions that made the elder unable to care for her basic needs; 3) defendant denied 

or withheld services necessary to meet those needs, either with knowledge that injury was 

substantially certain or with conscious disregard of a high probability of such injury; and 4) 

physical harm to the elder resulted. (See Carter v. Prime Healthcare Paradise Valley, LLC 

(2011) 198 Cal.App.4th 396, 405-406.)   

Where a plaintiff’s burden of proof at trial is one of “clear and convincing” evidence, the Court 

must take that burden into account in assessing plaintiff’s evidence.  (Basich v. Allstate 

Insurance Co. (2001) 87 Cal.App.4th 1112, 1118) [holding that this rule applies to “any summary 

judgment motion involving a claim that must be proved by clear and convincing evidence”].)  

This presumes, of course, that a defendant has first shifted the burden to plaintiff to produce any 

evidence at all.  (See id. [“Basich does not argue that Allstate failed to meet its initial burden of 

showing that its handling of Basich's claim was not malicious, oppressive or fraudulent.”].)  

1. Denial of medical care supports an elder abuse claim. 
 

Windsor first claims that denial of medical care is not sufficient for a claim of elder abuse.  This 

is incorrect.  Failure to provide medical care to an elder, by one who has custody or care of the 

elder, is neglect within the meaning of the statute.  (Welf. & Ins. Code §15610.57(b)(2).)  

Delaney v. Baker (1999) 20 Cal.4th 23, 34, does not compel a different conclusion because of 

its reference to custodial obligations.  Delaney recognized that “[s]ome health care institutions, 

such as nursing homes, perform custodial functions and provide professional medical care” and 

therefore could be liable for neglect.  (Id.)  In any event, Windsor’s alleged failure to provide fall 

precautions is not Plaintiff’s only complaint.  She also alleges that it failed to properly notify 
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Kaiser of the extent of her injuries on September 21. (See First Amended Complaint [FAC], ¶¶ 

24, 35 [September 21 fall, report to Kaiser, and November discovery of subdural hematoma that 

occurred “a month to six weeks before”], and ¶42 [incorporating prior paragraphs into elder 

abuse cause of action]; see also Windsor’s Exh. 44, at pp. 3-4 [Plaintiff’s discovery responses, 

identifying Windsor’s “failure to convey to Kaiser Permanente the seriousness of Plaintiff’s injury 

from the second fall” as one basis for neglect].)  Thus, on this point of law, Windsor has not met 

its burden. 

2. A failure to implement fall precautions can give rise to a claim for neglect. 
 

Next, Windsor argues that, presuming it failed to properly implement fall precautions, that 

constitutes only basic medical negligence, not neglect.  But the case on which it relies, 

Worsham v. O'Connor Hospital (2014) 226 Cal.App.4th 331, 338, is not on point.  The Worsham 

plaintiff had a known risk for falling, and alleged that O’Connor Hospital did not have sufficient, 

properly-trained staff in place to prevent her from falling. She then fell, breaking her arm and hip.   

The Court of Appeal affirmed the sustaining of a demurrer to plaintiff’s elder abuse claim 

because plaintiff’s allegations, if true, demonstrated negligence in the undertaking of medical 

services, not a failure to provide medical care for physical and mental health needs. (Id., citing 

Delaney v. Baker (1999) 20 Cal.4th 23, 34.)   But it did not purport to state a general rule that 

failing to implement fall precautions is mere medical negligence in all cases, nor would such a 

rule comport with the law, especially where fall precautions were required by a policy.  (See 

Sababin v. Superior Court (2006) 144 Cal.App.4th 81, 90 [finding triable issues of fact whether 

failure to document skin condition, follow care plan, and notify physician of need for treatment 

order constituted recklessness for elder abuse statute]; Fenimore v. Regents (2016) 245 

Cal.App.4th 1339, 1349-1350.)  “I]f a jury were to find the Hospital knew of the staffing 

regulations, violated them, and had a significant pattern of doing so, it could infer recklessness, 

i.e., a ‘conscious choice of a course of action … with knowledge of the serious danger to others 

involved in it.’” (Fenimore at 1349, quoting Delaney at 21-22.) 

Here, Windsor’s own expert concedes fall precautions were not called out in the initial 

paperwork for Plaintiff, and her opinion presents insufficient evidence that they were consistently 

applied nonetheless.  (Ramsini Decl., ¶ 21; see discussion, Section II.A.1.a, supra.)   This does 

not meet its burden of showing no triable issue as to conduct supporting recklessness or 

oppression.  Even if it did, Plaintiff provides evidence of more than a mere failure to staff, 

including a failure to properly follow policies relative to fall precautions, resulting in two falls, and 

a subsequent failure to properly provide medical care following the second fall, including 

sufficient neurological checks and notice to Kaiser of that Plaintiff was on a blood thinner, all of 

which resulted in a subdural hematoma and eventually brain trauma.   (See Sharkey Decl., ¶¶ 9, 

13; Barakos Decl., ¶ 5; see Fenimore at 1349.)  A trier of fact could find this to be clear and 

convincing evidence of neglect. 

3. Elder abuse does not require the absence of any care at all; sporadic or 
improper care is sufficient.  
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Windsor next argues that it cannot be liable for elder abuse when it provided negligent care, so 

long as it provided care.  In other words, the question is not whether Plaintiff suffered neglect 

from treatment falling below the standard of care, but  “whether she was provided any treatment 

at all.”  (Windsor MPA, at p. 9: 20-25, citing inter alia Covenant Care Inc. v. Superior Court 

(2004) 23 Cal.4th 771.)     

There is no dispute that Plaintiff received some care.  But courts have rejected Windsor’s 

argument that merely providing any care whatsoever bars an elder abuse claim:   

[Defendant] contends that under Covenant Care, a care facility cannot be held 

liable for dependent abuse unless there is a total absence of care. We disagree. 

If some care is provided, that will not necessarily absolve a care facility of 

dependent abuse liability. For example, if a care facility knows it must provide a 

certain type of care on a daily basis but provides that care sporadically, or is 

supposed to provide multiple types of care but only provides some of those types 

of care, withholding of care has occurred. In those cases, the trier of fact must 

determine whether there is a significant pattern of withholding portions or types of 

care.  

Sababin, 144 Cal.App.4th at 90 (emphasis added).  Thus, this legal argument fails. 

4. “Insufficient charting” can support a neglect claim. 
 

Additionally, Windsor argues that insufficient charting, without any reliance on the erroneous 

records, cannot support an elder abuse claim, and in any event it implemented fall precautions.  

The Court has already determined that Windsor has failed to meet its initial burden of showing 

that it consistently implemented fall precautions such that its acts could not have caused 

Plaintiff’s injuries.  (See Section II.A.1.a, supra.)   

Windsor’s argument from Carter v. Prime Healthcare Paradise Valley (2011) 198 Cal.App.4th 

396, 409, that Plaintiff must show reliance on the improper documentation is misplaced.  There, 

Carter was speaking specifically about a claim of fraud, which requires reliance by the 

defrauded party, not a claim of oppression or recklessness.  (Id.)  Windsor’s reliance 

requirement finds no support in that case.  More fundamentally, negligent charting is not the 

sole basis of the elder abuse claim.  It also incorporates allegations relating to a failure to 

properly notify Kaiser after the September 21 fall.  (See, e.g., FAC, ¶¶ 24, 25, 35.)  This legal 

argument also fails.  

5. Ratification/authorization is not the only method for obtaining exemplary 
damages against an employer; Windsor’s motion does not address the 
second method – specific acts of an officer, director, or managing agent. 
 

Finally, Windsor argues that there is no evidence of ratification of the acts by the corporation. 

Welfare & Institutions Code §15610.57(c) requires that a plaintiff satisfy the standards of Civil 
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Code section 3294(b) in order to obtain elder abuse damages or attorney’s fees against an 

employer based on acts of an employee.  Section 3294(b) provides: 

An employer shall not be liable for damages pursuant to subdivision (a), based 

upon acts of an employee of the employer, unless the employer had advance 

knowledge of the unfitness of the employee and employed him or her with a 

conscious disregard of the rights or safety of others or authorized or ratified the 

wrongful conduct for which the damages are awarded or was personally guilty of 

oppression, fraud, or malice. With respect to a corporate employer, the advance 

knowledge and conscious disregard, authorization, ratification or act of 

oppression, fraud, or malice must be on the part of an officer, director, or 

managing agent of the corporation. 

Ratification is one method of imposing exemplary damages under this section.  Another is to 

show that the employer was “personally” guilty of oppression, fraud, or malice – i.e., those 

actions were undertaken by an officer, director or managing agent of the corporation.   

Windsor argues one point only: Discovery responses confirm that Plaintiff has no evidence of 

ratification or authorization as confirmed in discovery responses.  (UMF 17, citing Windsor’s 

Exh. 45 [Plaintiff’s responses to requests for admission nos. 8-10].)  But request no. 10 asks 

Plaintiff to admit that she has no information of ratification by a managing agent or officer, and 

she denies this.  (See Exh. 45.)  In the related form interrogatory 17.1 response, Plaintiff lists 

detailed facts concerning Mr. Sales’ alleged failure to enter interventions for Plaintiff’s high risk 

of falling, and a general failure of anyone to do so until after the September 20 fall.  (See 

Windsor Exh. 46, at p. 30.) Thus, the sole evidence Windsor offers does not support the 

allegedly undisputed fact. 

And regardless, Plaintiff’s allegations go to the second method of proving employer elder abuse: 

specific actions (not ratification or authorization) by managers, including co-Defendant Richard 

Sales, a former Director of Nursing.  Windsor does not challenge this theory whatsoever, limiting 

its attack to the ratification issue.   

Accordingly, Windsor does not meet its burden to show evidence affirmatively negating the elder 

abuse claim based on a ratification argument. 

6. Conclusion regarding elder abuse. 
 

Windsor’s legal contentions as to elder abuse are incorrect, and its factual claims (e.g., meeting 

the standard of care relative to Plaintiff’s intake by using continuous fall precautions, and lack of 

evidence of ratification) are not supported by the evidence it offers.  It has not met its initial 

burden to show that Plaintiff cannot prove elder abuse under the statute.   

III. Evidentiary Objections 
 

A. Windsor’s Objections to Declaration of Pamela Sharkey 
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Objection 1:  Overruled.  The declaration properly and sufficiently states the basis for the 

opinions offered.  The opinions offered are neither analogous to that offered in Jennings v 

Palomar Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 1108, 1115 (“[i]t just sort of 

makes sense”) nor do they violate Business & Professions Code §2725, which merely defines 

tasks that constitute nursing.  

Objection 2:  Overruled.  The declaration properly and sufficiently states the basis for the 

opinions offered, which are not legal conclusions.  The opinions offered are not analogous to 

that offered in Jennings v Palomar Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 

1108, 1115 (“[i]t just sort of makes sense”).  Whether the opinion misstates evidence is an 

interpretive issue going to the weight of the opinion relative to the evidence, not its admissibility. 

Objection 3:  Sustained.  The witness offers a bare legal conclusion. 

Objection 4:  Overruled.  The declaration properly and sufficiently states the basis for the 

opinions offered, which are not legal conclusions.  The opinions offered are not analogous to 

that offered in Jennings v Palomar Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 

1108, 1115 (“[i]t just sort of makes sense”).  Whether the opinion misstates evidence is an 

interpretive issue going to the weight of the opinion relative to the evidence, not its admissibility.  

The probative value of the evidence is not substantially outweighed by its prejudicial effect. 

Objections 5-7:  Overruled.  The declaration properly and sufficiently states the basis for the 

opinions offered.  The opinions offered are not analogous to that offered in Jennings v Palomar 

Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 1108, 1115 (“[i]t just sort of makes 

sense”).  Whether the opinion misstates evidence is an interpretive issue going to the weight of 

the opinion relative to the evidence, not its admissibility.  

Objection 8:  Overruled.  The declaration properly and sufficiently states the basis for the 

opinions offered.  The opinions offered are not analogous to that offered in Jennings v Palomar 

Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 1108, 1115 (“[i]t just sort of makes 

sense”).  Whether the opinion misstates evidence is an interpretive issue going to the weight of 

the opinion relative to the evidence, not its admissibility.  The probative value of the evidence is 

not substantially outweighed by its prejudicial effect.  The opinions do not violate Business & 

Professions Code §2725, which merely defines tasks that constitute nursing.  

Objections 9-11:  Overruled.  The declaration properly and sufficiently states the basis for the 

opinions offered.  The opinions offered are not analogous to that offered in Jennings v Palomar 

Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 1108, 1115 (“[i]t just sort of makes 

sense”).  Whether the opinion misstates evidence is an interpretive issue going to the weight of 

the opinion relative to the evidence, not its admissibility.  The probative value of the evidence is 

not substantially outweighed by its prejudicial effect.   

Objection 12:  Overruled.  The declaration properly and sufficiently states the basis for the 

opinions offered, which are not legal conclusions.  The opinions offered are not analogous to 

that offered in Jennings v Palomar Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/18/16 

 
 

- 12 - 

1108, 1115 (“[i]t just sort of makes sense”). The probative value of the evidence is not 

substantially outweighed by its prejudicial effect.   

Objection 13:  Overruled.  The declaration properly and sufficiently states the basis for the 

opinions offered, which are not legal conclusions.  The opinions offered are not analogous to 

that offered in Jennings v Palomar Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 

1108, 1115 (“[i]t just sort of makes sense”).  Whether the opinion misstates evidence is an 

interpretive issue going to the weight of the opinion relative to the evidence, not its admissibility.  

The probative value of the evidence is not substantially outweighed by its prejudicial effect. 

Objection 14:  Sustained in part, to the phrase “and knowing” which lacks foundation and is 

speculative.  As to the remainder, the declaration properly and sufficiently states the basis for 

the opinions offered, which is not a legal conclusion and is not rendered inadmissible because it 

addresses an ultimate issue for the trier of fact.  (Evid. Code § 805.)  The opinions offered are 

not analogous to that offered in Jennings v Palomar Pomerado Health Systems, Inc. (2003) 114 

Cal.App.4th 1108, 1115 (“[i]t just sort of makes sense”).  Whether the opinion misstates 

evidence is an interpretive issue going to the weight of the opinion relative to the evidence, not 

its admissibility.  The probative value of the evidence is not substantially outweighed by its 

prejudicial effect. 

B. Windsor’s Objections to the Declaration of Jerome A. Barakos, M.D. 
 

All objections are overruled.  In each of the seven cases, the declaration properly and 

sufficiently states the basis for the opinions offered.  The opinions offered are not analogous to 

that offered in Jennings v Palomar Pomerado Health Systems, Inc. (2003) 114 Cal.App.4th 

1108, 1115 (“[i]t just sort of makes sense”).  Whether the opinion misstates evidence is an 

interpretive issue going to the weight of the opinion relative to the evidence, not its admissibility.  

The probative value of the evidence is not substantially outweighed by its prejudicial effect. 

IV. Conclusion 
 

Windsor meets its burden only as to the causation element of negligence, and Plaintiff provides 

evidence creating a triable issue of material fact on that point.  Accordingly, the motion for 

summary judgment and both motions for summary adjudication are denied. 
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 6.  TIME:  9:00   CASE#: MSC14-01726 
CASE NAME: CRANDELL  vs.  WINDSOR ROSEWOOD 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY RICARDO IMSON SALES, JR. RN 
* TENTATIVE RULING: * 
 
Defendant Ricardo Imson Sales’s motion for summary judgment is denied. According to the 

notice, the motion seeks summary judgment only on the basis that the first cause of action lacks 

merit.  (Notice of Motion, p. ii: 1-2.)  Yet the operative complaint includes a second cause of 

action against Sales for elder abuse.   (See First Amended Complaint, p. 11-12 [second cause 

of action naming Sales as defendant]; p. 13 [seeking relief against Sales on second cause of 

action].)  Sales’s separate statement does not delineate any causes of action, and the 

memorandum of points and authorities only addresses the negligence claim.  (See Sales MPA, 

pp. 6-8.)  As a motion for summary judgment, it fails because Sales does not provide any 

evidence as to the elder abuse claim and thus cannot meet his initial burden on the motion.  

(See Aguilar v. Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 850.) In substance, then, this is a 

motion for summary adjudication.  

But summary adjudication is available only on a motion requesting that relief, either by itself or 
as an alternative to summary judgment.  (Code Civ. Proc. § 437c(f)(2).)  If counsel moves only 
for summary judgment, but fails to move for and give notice of the alternative request for 
summary adjudication, the court cannot grant summary adjudication. (Motevalli v. Los Angeles 
Unified School Dist. (2004) 122 Cal.App.4th 97, 113; Jimenez v. Protective Life Ins. Co. (1992) 
8 Cal.App.4th 528, 534-535.) Accordingly, the motion is denied.  Given this ruling, the Court 
need not rule on the evidentiary objections. 
 
 

  

 7.  TIME:  9:00   CASE#: MSC14-01726 
CASE NAME: CRANDELL  vs.  WINDSOR ROSEWOOD 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY S & F MANAGEMENT COMPANY, LLC 
* TENTATIVE RULING: * 
 
The unopposed motion for summary judgment brought by Defendant S&F Management 

Company, LLC (S&F) is granted.   The Request for Judicial Notice of the public health license 

issued to Windsor Rosewood Care Center, LLC dba Windsor Rosewood Care Center (Windsor 

Rosewood) is granted.  (Evid. Code §452(c), (h).) 

Even an unopposed motion for summary judgment requires the moving party to meet its initial 

burden of showing that no triable issues of material fact exist and it is entitled to judgment as a 

matter of law.  (Code Civ. Proc. § 437c(c); see Certain Underwriters at Lloyd's of London v. 

Superior Court (1997) 56 Cal.App.4th 952, 955, 958.)  Here, S&F provides evidence that it is an 

entity separate and distinct from Windsor Rosewood, which ran the first care facility where 

Plaintiff resided from August through October of 2013.  (Undisputed Material Facts [UMF] 3.)  

S&F provides consulting services only.  (UMF 2.)  It does not provide healthcare services to 
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patients, did not provide such services to Plaintiff, does not manage or control the day-to-day 

activities of Windsor Rosewood, does not hold the relevant public health license, and does not 

employ Windsor Rosewood staff.  (UMF 4-8.)   Accordingly, S&F could not be liable for 

negligence or elder abuse in the providing of “treatment and protection” or “medical services” to 

Plaintiff as alleged.  (See First Amended Complaint, ¶¶ 38, 43.) 

 

 

  

 8.  TIME:  9:00   CASE#: MSC15-01396 
CASE NAME: SINGH  vs.  INDYMAC BANK 
HEARING ON MOTION TO COMPEL RESPONSE TO REQ.  FOR PRODUCTION (SET No. 2) 
FILED BY INDYMAC BANK, F.S.B., SPECIALIZED LOAN SERVICING LLC 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party. 
 

  

 9.  TIME:  9:00   CASE#: MSC15-01456 
CASE NAME: EMERY  vs.  KILGORE 
HEARING ON MOTION FOR CONSOLIDATION OF CASES 
FILED BY MARILYNN ANN KILGORE 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to August 8, 2016 at 9:00 a.m. 
 

  

10.  TIME:  9:00   CASE#: MSC15-01519 
CASE NAME: AUTOMOTIVE RESOURCE  vs.  KILGOR 
SPECIAL SET HEARING ON: SEE MOTION FOR CONSOLIDATION ON C15-01456 
SET BY MARILYNN A. KILGORE 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to August 8, 2016 at 9:00 a.m. 
 

  

11.  TIME:  9:00   CASE#: MSC15-01529 
CASE NAME: BHP HOLDING  vs.  KILGORE 
SPECIAL SET HEARING ON: SEE MOTION FOR CONSOLIDATION ON CASE C15-01456 
SET BY MARILYNN A. KILGORE 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to August 8, 2016 at 9:00 a.m. 
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12.  TIME:  9:00   CASE#: MSC15-01530 
CASE NAME: SANTA MONICA  vs.  KILGORE 
SPECIAL SET HEARING ON: SEE MOTION FOR CONSOLIDATION ON CASE C15-01456 
SET BY MARYLYNN A. KILGORE 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to August 8, 2016 at 9:00 a.m. 
 
 

  

13.  TIME:  9:00   CASE#: MSC15-02116 
CASE NAME: SMITH  vs.  KING 
HEARING ON MOTION FOR ORDER GRANTING RELIEF FROM WAIVER OF JURY TRIAL 
FILED BY ROBERT SMITH 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to set aside waiver of jury trial and allow late posting of jury fees is granted.  

The declaration of Michael LaMay establishes that the waiver was inadvertent.  There is no 

indication of prejudice to defendant.  No opposition has been filed. 

 

 

  

14.  TIME:  9:00   CASE#: MSC16-00216 
CASE NAME: ADAM NIEVES  vs.  BERNARD KELLY 
HEARING ON DEMURRER TO COMPLAINT of NEIVES 
FILED BY BERNARD LEE, KAREN KELLY 
* TENTATIVE RULING: * 
 
The Demurrer is continued to August 22, 2016 at 9:00 a.m. The demurring party failed to serve 
and file a declaration that complies with Code of Civil Procedure (“CCP”) § 430.41(a)(3). The 
Court takes compliance with CCP § 430.41 seriously and expects the required meet and confer 
to occur before the filing of a demurrer. 
 
In advance of August 22, the parties shall meet and confer pursuant to CCP § 430.41, and the 
demurring party shall file and serve, on or before August 15, 2016, a declaration that meets the 
requirements of CCP § 430.41(a)(3). 
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15.  TIME:  9:00   CASE#: MSC16-00476 
CASE NAME: ALISE MALIKYAR  vs.  BANK OF AMERICA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MALIKYAR 
FILED BY BANK OF AMERICA, N.A., et al. 
* TENTATIVE RULING: * 
 

The demurrer of defendants JPMorgan Chase Bank, N.A. and Bank of America National 
Association to plaintiff’s First Amended Complaint is SUSTAINED, without leave to amend.  The 
basis for this ruling is as follows. 

 
The court GRANTS defendants’ unopposed Request for Judicial Notice (“RJN”).   
 
This case presents issues of claim preclusion and issue preclusion, also known as res 

judicata or collateral estoppel.  The court will use the former terminology in this ruling.  Claim 
preclusion operates as a bar to the maintenance of a second suit between the same parties on 
the same cause of action.  Boeken v. Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 797.  Issue 
preclusion operates in a second case based on a different cause of action “as an estoppel or 
conclusive adjudication as to such issues in the second action as were actually litigated and 
determined in the first action.”  Ibid. 

 
“A party cannot by negligence or design withhold issues and litigate them in consecutive 

actions. Hence the rule is that the prior judgment is res judicata [i.e., results in claim preclusion] 
on matters which were raised or could have been raised, on matters litigated or litigable.”  
Warga v. Cooper (1996) 44 Cal.App.4th 371, 378 (emphasis added.)  See also Mycogen Corp. 
v. Monsanto Co. (2002) 28 Cal.4th 888, 897 (the doctrine promotes judicial economy; under 
claim preclusion “all claims based on the same cause of action must be decided in a single suit; 
if not brought initially, they may not be raised at a later date”; the doctrine “precludes piecemeal 
litigation by splitting a single cause of action or relitigation of the same cause of action on a 
different legal theory or for different relief.”) 

 
To determine whether two proceedings involve identical causes of action for purposes of 

claim preclusion, California courts have apply the “primary rights” theory.  Ibid.  For purposes of 
claim preclusion, the primary rights theory provides that the cause of action “is the right to obtain 
redress for a harm suffered, regardless of the specific remedy sought or the legal theory 
(common law or statutory) advanced.”  Id. at 798.  Therefore, a judgment for the defendant is a 
bar to a subsequent action by the plaintiff based on the same injury to the same right, even 
though he presents a different legal ground for relief.  Under the primary rights theory, “the 
determinative factor is the harm suffered. When two actions involving the same parties seek 
compensation for the same harm, they generally involve the same primary right.”  Ibid.   

  
Plaintiff argues that this lawsuit does not involve the same primary right.  She contends 

that the earlier case was based on Defendants’ failure “to provide a timely payoff quote in order 
to close on a then-approved refinancing deal,” while this action is based on “a faulty assignment 
of the beneficial interest under the Deed of Trust.”  In the Court’s view, this confuses the injury 
or harm for primary right purposes with the underlying legal theory.  The theory under which 
plaintiff now proceeds is different, but the injury is the same.  Here, at least a portion of the first 
action involved the same harm.  The operative pleading in that case, the Second Amended 
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Complaint, sought declaratory and injunctive relief.   Plaintiff wanted a declaration that “trustee 
has no right to conduct the [foreclosure] sale . . .”  (Ex. 7 to RJN at 13:12.)  Plaintiff also sought 
an injunction preventing defendants from “selling . . . the . . . property either under the power of 
sale in the deed of trust or by foreclosure action.”  (Id. at 13:16-20.)   

 
The first action was filed in 2010 and tried in 2015.  Final judgment on the merits was 

entered on October 5, 2015.  When plaintiff requested in that action to permanently enjoin 
defendants from selling the property through foreclosure, she should have presented every legal 
and factual argument.  She failed to argue then that the 2009 assignment was invalid.  The court 
cannot allow a party to raise serial arguments in successive lawsuits why she should not have 
lost the property. 

 
   

  

16.  TIME:  9:00   CASE#: MSC16-00606 
CASE NAME: HEATH FAMILY PARTNERS  vs.  THERESA J. ELLIS 
HEARING ON PETITION FOR ORDER COMPELLING ARBITRATION 
FILED 05-27-16 BY HEATH FAMILY PARTNERS 
* TENTATIVE RULING: * 
 
The Heath Family Partners II, LP’s petition to compel arbitration is denied. 

The Heath Family Partners II, LP (the “Partnership”) seeks to compel arbitration against 

Theresa J. Ellis (“Terri”) and the Heath Company, LLC. (First names of the parties are used 

throughout for clarity. No disrespect is intended. In addition, the parties are referred to without 

mention of their trustee or representative capacities for simplicity.)  

There are two potentially applicable arbitration agreements. One is in the 1996 partnership 

agreement for Heath Family Partners, LP, and one is in the 2011 partnership agreement for 

Heath Family Partners II, LP. All parties agree that these agreements exist and were signed by 

Blair Heath Kenealy (“Blair”), Holly Heath Fuller (“Holly”) and Brook Heath (“Brook”), and their 

father George Heath (“George”). It also appears that the parties agree, and this Court concurs, 

that Terri stands in Brook’s shoes as his successor in interest / assignee. (See Jenks v. DLA 

Piper Rudnick Gray Cary US LLP (2015) 243 Cal. App. 4th 1, 10.)  

The problem with the Partnership’s petition to compel arbitration is that it is not a signatory to 

either the 1996 or 2011 arbitration agreements. Normally a nonsignatory to an arbitration 

agreement cannot compel arbitration, however “there are six theories by which a nonsignatory 

may be bound to arbitrate: ‘(a) incorporation by reference; (b) assumption; (c) agency; (d) veil-

piercing or alter ego; (e) estoppel; and (f) third-party beneficiary.’ [Citations.]” (Suh v. Superior 

Court (2010) 181 Cal.App.4th 1504, 1513.)  

In its moving papers, the Partnership does not clearly apply the facts to the law and it is difficult 

to determine which exception it thinks applies in this case. In reply, however, the Partnership 

clarifies that its argument is based on equitable estoppel. In addition to clarifying this argument 
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in reply, the Partnership has not provided facts or sufficient law that would allow the Court to find 

any of the other exceptions for nonsignatories apply here.  

Equitable estoppel requires that “the claims the plaintiff asserts against the nonsignatory must 

be dependent upon, or founded in and inextricably intertwined with, the underlying contractual 

obligations of the agreement containing the arbitration clause.” (Molecular Analytical Systems v. 

Ciphergen Biosystems, Inc. (2010) 186 Cal. App. 4th 696, 715 (quoting Goldman v. KPMG, LLP 

(2009) 173 Cal.App.4th 209, 217-218).) Goldman went on to explain that the purpose of this 

doctrine is “to prevent a party from using the terms or obligations of an agreement as the basis 

for his claims against a nonsignatory, while at the same time refusing to arbitrate with the 

nonsignatory under another clause of that same agreement.” (Goldman, supra, 173 Cal.App.4th 

at p. 221.)  

The Partnership’s complaint is based upon a dispute regarding a 34.5 and 44.5 year leases for 

a property owned by the Partnership. In addition, the Partnership has sought declaratory relief 

regarding a disbursement it made to Blair and Holly”) based upon an alleged unpaid $300,000 

loan that took from the Partnership. The Partnership’s main claims are related to the two leases. 

The leases are between the Partnership and Brook’s successor the Heath Company. These 

claims are not intertwined with the 1996 or 2011 partnership agreements and there is no reason 

to apply equitable estoppel as to those claims. The Partnership also raises claims regarding the 

$300,000 loan from Brook and its subsequent distributions to Blair and Holly. While this claim is 

somewhat related to the partnership agreements, it is not intertwined with the partnership 

agreements. Rather this claim is based upon the conduct of the Partnership and whether or not 

it acted correctly.  

Therefore, this Court finds that the Partnership is not a signatory to the arbitration agreements 

and has not shown that an exception applies that would permit it to compel Terri and Heath 

Company to go to arbitration. For this reason, the Partnership’s petition to compel arbitration is 

denied.  

The Court is aware of the portion of section 17.1 that requires “questions concerning the scope 

and applicability of this section” to be decided by the arbitrator. That clause is only applicable to 

parties subject to it. Since this Court finds that the Partnership is not a party to the arbitration 

agreement, the Partnership is not entitled to go to arbitration on issues of scope.  

For the reasons discussed below in line 18, some of the claims in case no. MSC16-00607 will 

be sent to arbitration and a stay of the claims in this case unrelated to the two leases is 

appropriate. Code of Civil Procedure section 1281.2(c) permits this Court to “stay arbitration 

pending the outcome of the court action” if there is a pending court action which arises “out of 

the same transaction or series of related transactions and there is a possibility of conflicting 

rulings on a common issue of law or fact.” Here, there is a pending civil action (case no. 

MSC16-00607) that involves at least one of the same parties and could result in conflicting 

rulings on commons issues of law or fact relating to disputes among the partners. Therefore, the 

Court orders that the portion of this complaint that is not related ground leases is stayed. In 
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addition, the two cross-complaints filed in this case are stayed. These stays are in effect until 

the outcome of arbitration ordered in case no. MSC16-00607.  

Finally, the Heath Family Partnership’s moving and reply memoranda where each 1 page 

beyond the applicable page limits. (See California Rules of Court, Rule 3.1113(d).) All parties 

should make sure to comply with all California Rules of Court, including Rule 3.1113, in 

the future. 

 

  

17.  TIME:  9:00   CASE#: MSC16-00606 
CASE NAME: HEATH FAMILY PARTNERS  vs.  THERESA J. ELLIS 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. The Parties may appear by CourtCall if line 16 is not argued. 

 

  

18.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY  vs.  ELLIS 
HEARING ON MOTION TO COMPEL ALL CLAIMS / PARTIES TO BINDING ARBITRATION 
FILED BY BLAIR HEATH KENEALY 
* TENTATIVE RULING: * 
 
Blair Heath Kenealy and Holly Heath Fuller’s petition to compel arbitration is granted in part and 

denied in part. The parties’ requests for judicial notice are granted. The request for an 

evidentiary hearing is denied.  

Blair, Holly and Terri agree that they are bound to arbitrate certain disputes between them. 

While Terri was not a signatory to the arbitration agreement, Brook was a signatory and Terri is 

bound as Brook’s assignee/ successor. (See Jenks v. DLA Piper Rudnick Gray Cary US LLP 

(2015) 243 Cal. App. 4th 1, 10.) 

The complaint and cross-complaint both allege a number of issues that involved disputes 

among partners to the Partnership. Specifically, in Paragraphs 18 through 20 of the Complaint, 

Blair and Holly allege that Brook committed various acts of financial abuse and self-dealing 

while in control of George’s financial affairs.  These claims are not only broader than claims 

involving the lease, they actually are broader than any partnership duties, making claims 

involving unspecified business interests beyond the those controlled by the HFP I or II.  The 

Court also notes that in 1996, Brook, Blair, and Holly, each were only limited partners.  

Ordinarily, limited partners do not owe a fiduciary duty to the partnership, but such duties can 

exist where a limited party assumes substantial control of the partnership.  (Tri-Growth Centre 

City, Ltd. v. Silldorf, Burdman, Duignan & Eisenberg (1989) 216 Cal. App. 3d 1139.)  The legal 

merit of those claims is not before the Court at this juncture.   
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Because Blair, Holly, and Brook all signed the agreement with the arbitration provision, claims 

made by Blair and Holly as individual partners against Brook as their fellow partner clearly are 

subject to arbitration provision.  It is up to the arbitrator to decide which claims will be arbitrated.  

There is one exception, however.  Claims concerning the validity of either of the two leases 

between Brook and the partnership clearly are claims of the partnership, not Blair and Holly, and 

Blair and Holly cannot bring the partnership’s claims within the scope of the arbitration 

agreement by asserting that a claim belongs to them individual when it clearly is a claim of the 

partnership. 

Under both the 1996 and 2011 partnership agreements disputes between the partners relating 

to the Partnership are subject to arbitration. The complaint, however, names the Partnership as 

a “nominal defendant.” The complaint does not specify in which causes of action the Partnership 

is a defendant and therefore it appears that the Partnership is a defendant in all claims in the 

complaint. For the reasons discussed in line 16, the Partnership is not a party to the arbitration 

agreement and none of the exceptions permitting the Partnership to join in arbitration apply. The 

Court has also considered Blair and Holly’s argument that the Partnership is bound by the 

arbitration agreement based upon agency principals. However, partnerships are not usually 

agents of the partners, and Blair and Holly do not cite a case that holds that a partnership is an 

agent of its partners.  

The Court therefore denies the request to arbitrate the claims in the complaint against the 

Partnership, and the claims concerning the validity of the two leases, which properly belong to 

the partnership. All other claims in the complaint that are not against the Partnership are 

ordered to be arbitrated. Without the Partnership as a defendant, the claims in the complaint 

should be arbitrated. In addition, the cross-complaint includes arbitrable claims and is ordered to 

be arbitrated. However, arbitration of all claims related to the validity and/or breaches of the 34.5 

and 44.5 leases are stayed pending outcome of the litigation in case no. MCS16-00606. (See 

Code of Civil Procedure section 1281.2(c).)  

While Blair and Holly’s complaint includes some allegations related to the 44.5 year lease, their 

main allegations are that Brook breached his fiduciary duties to Blair and Holly. In contrast, the 

Partnership’s main claim regarding the lease in case no. MCS16-00606 is that the 44.5 year 

lease is invalid because of forgery. These claims are based on different facts and legal theories, 

and it does not appear that litigating the Partnership’s claim while arbitrating Blair and Holly’s 

claim will result in inconsistent rulings.  

Section 17.1 requires that “questions concerning the scope and applicability of this section” to 

be decided by the arbitrator. That section clearly and unmistakably requires that issue 

concerning the scope of the arbitration clause be decided by the arbitrator. (See Peleg v. 

Neiman Marcus Group (2012) 204 Cal.App.4th 1425 [the court decides gateway issues unless 

the agreement clearly and unmistakably gives them to the arbitrator.]).  Thus, Terri’s argument 

regarding her claims for specific performance and injunctive relief being exempt from arbitration 

under section 17.3 should be decided by the arbitrator. 
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Finally, Blair/Holly filed their initial 11 page memorandum on May 3, 2016. Thereafter on May 

24, and without the Court’s permission, a 7 page supplemental memorandum was filed. 

Supplemental papers should not be filed without the court’s permission. In addition, if the 

supplemental memorandum is read in conjunction with the original memorandum then the 

moving memoranda exceed the applicable 15 page limit. (See California Rules of Court, Rule 

3.1113(d).) The Supplemental Memorandum is stricken.  All parties should make sure to comply 

with all California Rules of Court, including Rule 3.1113, in the future. 

 

  

19.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY  vs.  ELLIS 
HEARING ON MOTION TO CONSOLIDATE CASE C16-00607 & C16-00606 
FILED BY BLAIR HEATH KENEALY, BLAIR HEATH KENEALY, HOLLY HEATH 
* TENTATIVE RULING: * 
 
Blair Heath Kenealy and Holly Heath Fuller’s motion to consolidate cases MSC16-00606 and 

MSC16-00607 is granted for all purposes.  

Heath Family Partners II, LP was properly served and did not file an opposition. Theresa Ellis 

filed a “response” that indicate she did not oppose consolidation. The Heath Company, LLC was 

not served with the motion, however, the LLC associated Theresa Ellis’ counsel before Ms. Ellis 

filed her response to consolidation. Thus, the LLC was aware of the motion and could have filed 

an opposition if it chose to. 

  

  

20.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY  vs.  ELLIS 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. The Parties may appear by CourtCall if lines 18 and 19 are not argued.  
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21.  TIME:  9:00   CASE#: MSL16-00116 
CASE NAME: PATRICK HEIDE  vs.  BERNARD BRITZ 
HEARING ON MOTION TO COMPEL ANSWERS TO DISCOVERY & FOR SANCTIONS 
FILED BY PATRICK HEIDE, JANICE HEIDE 
* TENTATIVE RULING: * 
 
Based on the Court’s prior ruling of June 20, 2016, Defendant Bernard Britz (“Britz”) has 
provided supplemental declarations in proper form and the current responses to the Requests 
for Admission.  The Court concludes that the responses are in substantial compliance with all 
applicable requirements.  Plaintiffs’ request that further responses to interrogatories be 
answered without objection is denied.  Plaintiffs’ request that the requests for admission be 
deemed admitted is denied.  All requests for sanctions and attorney fees are denied, as unjust 
under the circumstances. 
 
 

  

22.  TIME:  9:00   CASE#: MSL16-01386 
CASE NAME: BROADCAST  vs.  MUSKRAT 
SPECIAL SET HEARING ON: PETITION TO CONFIRM CONTRACTUAL ARBITRATION 
AWARD  /  SET BY BROADCAST MUSIC INC. 
* TENTATIVE RULING: * 
 
Continued to August 22, 2016, 9:00 a.m.   While the court file contains the notice of the new 
hearing date, it does not include proof of service of the notice.  Counsel is directed to timely 
serve notice of the new hearing date and file proof of service with the Court. 
 
 

  

23.  TIME: 10:00   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR  vs.  JOSEPH SWEENEY 
HEARING ON ORDER OF EXAMINATION AS TO MARY EVILSIZOR 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
 
 

  

24.  TIME: 10:00   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR  vs.  JOSEPH SWEENEY 
HEARING ON ORDER OF EXAMINATION AS TO JOHN EVILSIZOR 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
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25.  TIME:  1:30   CASE#: MSN16-0776 
CASE NAME: MARTINEZ  vs.  ALL COLLECTIONS, INC. 
SPECIAL SET HEARING ON: TRIAL DE NOVO RE 4/19/16 LABOR COMMISSIONER 
ORDER  /  SET BY DEPARTMENT 39 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
 
 
 

 

 


